# 12 6/13/69
Memorandum 69-82
Subject: Study 12 - Taking Instructions to Jury Room

Attached to this memorandum are two copies of the tentative recommendation
relating to taking instructions to the Jjury room in civil cases, This tenta-
tive recormendation was distributed to the State Bar, Judicial Council, end
some other persons who requested copies,

T have been advised informally that the State Bar Committee on the Ad-
ministration of Justice earlier in 1969 disapproved a somewhat similar recom-
mendation but that the Committee at a meeting held on Mey 23, 1969, approved
the Commission's tentative recommendation., Several members of the Committee
voted to disapprove the tentative recommendation.

As Exhibit I {attached) indicates, the Judicial Council has disapproved
the tentative recammendation. I am informally advised that a variety of views
were expressed. One view was that, if a person wants the law gpplied to his
case, he does not request a jury. The view is that a jury achieves "justice"
and that further emphasis on the instructions is not desirable. Another view
is that the jury can always obtaln a reading of the instruction after it re-
tires to the juryroom and that the parties are protected under existing law in
such & situation because no instruction will be unduly emphasized. Under our
recommendation, on the other hand, a juror could pick ocut one instruction and
give it undue emphasis.

Exhibit IT is a letter from a Long Beach attorney. He states that more
than & few judges already give the instructions to the jury and that the
practice is undesirable.

The staff concludes frem the views expressed by the Judicial Council and

others that it is far from clear that the tentative reccomendation would be &
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desirable enactment. The State Bar Committee on Administration of Justice
(which does cot necessarily represent the view of the State Bar which can
only be expressed by the Board of Governors) disapproved a prior proposal
because it did not provide an adeguate procedure. Our tentative recammen-
dation meets this objection but, unfortunately, the Judicial Council which
would be the body responsible for developing the procedure by court rule
disapproves of sending instructions into the juryroom as a matter of policy.
Accordingly, the staff suggests that the Commission request that this topic
be dropped from its agenda and that a statement be prepared for inclusion
in the next Annual Report indicating that, after considering the views ex-
pressed by various persons and organizations, the Commission is not per-
suaded that it would be desirable to provide for the taking of instructions
into the Jjuryroom.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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CHIEF JUSTICE . ;
ROGER J. TRavNor  Moito 69-82
CHAIRMAN - .

EXHIBIT I

JUDICIAL COUNCIL OF CALIFORNIA

ADMINISTRATIVE OFFICE OF THE COURTS
L2000 STATS BLUILDING., SAN FRANCISZO 84102
R&LPH M., KLEPS E17 WL Tire: 31, Room 10GE, Loy Aogeles 70612
DiREC TR 108 Librery wod Cowris 3ldg, Sucsamento $5814

AICHARD A, FRANK
BCPUFY DIRECTOR

May 16, 1969

Mr, John H, DeMoully

Executive Secretary .
Callfernia Law Revision Commission
Room 30, Crothers Hall

Stanford, California 94305

Dear John:

The Judlelal Council at its May 9-10
meeting conaldered the Law Revision Commission!s
tentatlve recommendation relating to Takin In-
structions into the Jury Room in Civil Cases.

The Touncll conclude t 1%t disapproves any pro-
vislon permitting the sending of written Jury in-
structions to the Jury in the jury room in civil
cases, It directed that the Law Reviaion Commis-
sion be advised of the Council's disapproval of the
tentative recommendation.

Very ¢ ¥ yours,

ey
. S - H
“/f }91L’
Ralph ‘N, Kleps
Director

RNK: jp
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DN B WILLIAMS
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FILE MG,

April 18, 196%

CALIFORNIA LAW REVISION COMMISSION
School of Law
Stanford, California 94305

Re: Taking Court's Instructions to Jury Room
in Civil Ccases.

Gentlemen: &

I understand that the Commission has some tentative
(: recommendations on this subject and I would like to
have a copy of them.

I would also like to leave with you my comment after

18 years of trying civil cases, mostly injury plaintiff's
cases, in a fairly high volume that dgenerally the

giving of instructions to the c¢ivil jury leads to much
longer deliberations and in the long run, less satisfactory
results.

More than a few Judges already give these instructions

te the jury and they are already stamped as to who requested
them, plaintiff or defendant, and that doesn't help if the
other side is the one who regquested it. It also doesn't
help very much because some jurors will light on one or two
of the instructions and give an undue amount of importance
to those particular instructions, whereas when they come
back in for re~instructing by the Court, each counsel has
the opportunity of finding out what the jury is concerned
about and each counsel has the opportunity to make sure “hat
the jury not only gets the one or two specific instructions
that it asks about, but that they can also get related
instructions which may, as it turns cut, be more important
than the one they're asking for.

(:: By d&¥Plarge, I would have the opinion that the more materic’
you give a jury, the meore likely it is to lose sight of the
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substantial justice which should be rendered in the case.

very truly_youqs,

q .
\A>::£L,,,_4fﬂnﬁh_‘\\

HARRY J. STMON
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#12 March 25, 1969

STATE OF CALIFORNIA
CALIFORNIA LAW

REVISION COMMISSION

TERTATIVE RECOMMENDATION

relatigg to

TAKIRG IRSTRUCTICKS INTO THE JURY ROOM IN CIVIL CASES

CALIFCORNIA 1AW REVISION COMMISSION
School of Law
Stanford University
Stanford, California 94305

WARNING: This tentetive recommendation is being distributed so thst
interested persons will be advised of the Commission's tentative con-
clusions and can make thelr views known to the Commission, Any come
ments sent to the Commission will be considered when the Commission
determines wvhat recommendation it will make toc the Californie Legis-

_/J.B-turec

The Cozmission often substantially revises tentative recommendations

as a result of the comments it receives. Hence, this tentative recom-
nmendation 1s not necessar the recommendation the Commission will submit

to the T.egishtwe R

NOTE: COMMENTS OF INTERESTED PERSONS AND ORGANIZATIORS MUST EE IN THE

HANDS OF THE COMMISSION NOT IATER THAN JUNE 2, 1969, IN ORDER THAT THEY

MAY BE CORSIDERED BEFORE THE COMMISSION'S ATION ON THIS
SUBJECT IS SENT TO THE PRINTER.
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, NOTE

Thip recommendation inciudes an explsastory Jomment to esch

section of the recommended legislation, The Comments are written

a8 if the legislation were enaeted e.uEe their primary purpese is

to explain the law as it would exist (it enacted) to those who will
have cecagion to use it after it is inl sffect. J




LETTER OF TRANSMITTAL

The Californle Law Revision Commission was authorized by
Resolution Chapter 207 of the Statutes of 1955 to make a study to
determine whether the jury should be authorized to take a written
copy of the court's instructions into the Jury room in civil as well
as criminal cases.

The Commission published a recommendation and study on this
subject in November 1956. See Recormendation and Study Relating to
Taking Instructions to the Jury Room, 1 Cal. L. Revision Comn'n
Reports at C-1 (1957). A bill was introduced at the 1957 session
of the legislature to effectuate that recommendation. However, the
Commission determined not to seek enactment of the bill because it
concluded that further study was needed of the procedural problems
involved in making a copy of the court's instructions available to the
Jury in the Juwry room. This recommendation takes into account the
problems that caused the Commission to withdraw its previous recom-
mendation.




March 25, 1969

TENTATIVE |

RECOMMENDATION OF THE CALIFCRNIA

LAW REVISION COMMISSICN

relating to
TAKING INSTRUCTICONS INTO THE JURY ROOM IN CIVIL (CASES

Section 1137 of the Penal Code authorizes the jury in a eriminal trial

to take & copy of the jury instructions to the jury room. There 1s no
similar provision for civil trisls and it is uncertain whether a copy of
the instructions may be taken to the jury room in a civil trial.l
Apperently, because of this uncertainty, 1t 18 not the practice to make a
copy of the instructions available to the jury during its delidberations in

a civil case.

See Cunningham, Should Instructions Go Inte the Jury Room?, 33 Cal.

S.B.J. 278 {1957); 2 Witkin, Celifornias Procedure Trials § 73 (1954},
In several civil cases it has been contended that the trisl
court mey not give the Jury a copy of the instructions because there

is no statute authorizing it to do so. Day v. General Petroleum
Corp., 32 Cal. App.2d 220, 89 P.2d 718 {1939); Melikien v. Independent
Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935); Fererira v.
Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Cf. Granone v. Los
Angeles County, 231 Cal. App.2d 629, 42 Cal. Rptr. 34 (1965); Shelton
v. Burke, 167 Cal. App.2d 507, 334 P.2d 616 {1959). In each of these
cases the appellate court held that if the trial court did err in
sending a copy of the instructions into the jury room, the error was
not prejudicial in the particular circumstances involved. Dicta in
one case indicates thai the practice of providing the jury with a
copy of the instructicns is permissible if the parties expressly
consent. Fererire v. Silvey, supra.

Holbrook, A Survey of Metropolitan Trial Courts Los Angeles Area 304

(1956).

i
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The function of instructions is to guide the jury's deliberations.
In most cases the instructions are lengthy and complex, particularly

when considered from the point of view of & lay jury camposed of persons

unfamiliar with either law or legal language.3 It is doubtful that the
jury, having heard the instructions once as given orally by the court, :
can remember them in detall after retiring to the jury room. The

aveilability of a copy of the instructions in the jury room would permit

the Jjury to refer to the instructions for a wrltten statement of the

issues in the case and the applicable law if it wishee to do so.

In most states, the court is authorized or required to provide

b
the Jury with a copy of the imstructlons.

A survey of the subjective cpinions of over one thousand jurors found
that nearly one-half of the jurors said that there was disagreement
smong the members of the jury ag to the meening of the instructicns.
%Ole§OK’ A Survey of Metropolitan Trial Courts Los Angeles Ares 304

15856).

b
See Appendix to this recommendation. BSee also 5 Busch, Law and Tactics
in Jury Trisls § 723, p. 711 (1963).

-
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For these reasons, the Commission recommends that the court be
rermitied to'send a copy of the instructicns into the jury room in a
civil trial and be reguired to do so upon request of any party. The
procedure for providing the jury with a copy of the instructions should
be established by rules adopted by the Judicial Council.5 This would
permit revision of the procedure from time to time as experience under
the rules demonstrates a need for revision and would facilitate the
development of alternative procedures if the situation in particular
counties regulres a different procedure in those counties.

Enactment of the legislation recommended by the Commission would
reflect a legislative decision that the taking of6instructions into the

Jury room in ecivil cases is a desirable practice. Nevertheless, because

the drafting of satisfactory rules may require the solving of unenticipeted

p
The procedure for presenting proposed instructions to the court and

for giving instructions to the jury is outlined in Sections 607a,
€08, and 609 of the Code of Civil Procedure. The form of proposed
jury imstructions is governed by the California Rules of Court.
See Superior Court Rule 229; Municipsl Court Rule 517.

6

Revision of the law relasting to the teking of jury instructions into
the Jury room is not a new idea. 4s early as 1901, the California
Legislature smended Section 612 of the Code of Civil Procedure to
provide that the Jury must take all instructions with them into the
Jury room. Cal. Stats. 1901, Ch. 102, § 111, p. 145. The bill
containing the amendment was declared unconstitutional for technical
ressons. Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478 (1901). In 1956
the Californis Law Revision Commission recommended that the law be
revised to permit the instructions to be taken to the jury room. See
Recommendsation end Study Relating to Taking Instructions to the J
Room, 1 Cal. L. Revision Comm'n Reports at C-1 ilQB?I. The bill
introduced to effectuate this recommendation was withdrawn in order

to permit further study of the procedural problem of providing the
Jury with a clean copy of the instructions.
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procedura. problems, the statutory provision for furnishing the Jury
with a copy of the instructions should not become operative until the

rules become effective.

The Commission's recommendation would be effectuated by the

enactment of the following measure:

An act to add Section 612.5 to the Code of Civil Procedure,

relating to jury instructions.

The people of the State of California do enact as follows:

Code of Civil Procedure Section 612.5 (added)

Section 1. Section 612.5 is added to the Code of Civil
Procedure, to read:

612.5. (a) At the discretion of the court or upon request
of any party, a copy of the court's instructions to the jury in & 5
civil action or proceeding shall be made aveilable to the Jury during
its deliberations. In furnishing the jury with a copy of the
instructions, the court shall follow the procedure established by
rules adopted by the Judicial Council.

(b} The Judicial Council shall adopt rules governing the

- procedure to be followed under this section. Subdivision (a)

Yy
i

does not become operative until such rules become effective.
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Comment. Although it will not be clear whether a copy of the
court’s instructions may be taken into the Jury room in a civil trial
until subdivision (a) of Section 612.5 becomes operative, such practice

normally would not result in prejudicial error. GSee Shelton v. Burke,

167 Cal. App.2d 507, 334 P.2d 616 (1959); Recommendation of the

Caelifornia Law Revision Commission Relating to Teking Instructions Into

the Jury Room in Civil Cases, n. 1, supra, €f. Penal Code § 1137.
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TABULAR SUMMARY OF LAW

TAKENG INATRDOTIONK 'TO TIE JUHRY RIGM

vl {'rinsimnl

HTATE W (8 () (L3] 14 L SUCHORERY
Po | g | B J Ve | o |t
hil- k- | hbbs- spuberel) (118

e {1 L e ted

Alm. X X Ala, Code tit 7, § 273 (civil & criminal); Hart v.
State, 21 Ala; App. 621

Alas. o« | = f= ff= 1=~} -

Ariz. X X |valley Nat'l Bank v. Witter, 58 Ariz. 491 {civil);
Rule Crim. Proc. 280 (if any are taken all must
be taken)

Ark. X X |Ark. Stat. Ann. § 271732 {clvil); Ark. Stat. Ann.
§ 43-2138 (cr#.unal)

Calff. [ -} =1~ X {Cal. Penal Code § 1137

Cola. X X Rule Civ. Proc. 51; Rule Crim. Proc. 30

Fla. S R % |Rule Crim. Proc. 1.400
Ga. X [ | - | - |Chattahoochee Brick Co. v. Sullivan, 86 Ga. 50
n‘. 1 - L] - L] L -
4 :
Idabho | X X | 1daho Code Ann. § 10-206 (civil); Idsho Code Ann.

§ 19-2203 (criminal)

111, X X I11. Stat. Aon. Ch. 110, § 67 (civil); Ili. Stcat.
Ann. Ch. 1104, § 451 {criminal)

Ind. X X Smith v. McMillen, 19 Ind. 391; Jonee v. Austin,
26 Ind. App. 399, 405-08 {civil); Hall v. State,
8 Ind. 439 (criminel). But see 33 Ind. L. J.

96 (1957).
Iowa X " X | Rule Civ. Proc. 198, Iowa Code § 784.1 (criminal)
Kan. X X |clark v. Brady, 126 Kan. 59 (civil); State v. Benningiom,
kh Kan. 583
wl=
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State v. Strachner; 190 La. #57 {criminal)

Rule Civ. Proc. 558, Rule Crim. Froc. 757

Behrendf). v. Wilcox, 277 Mich. 232 {(requested by
Jury

Miss. Code Ann. § 1530 (boih)

Mo. Rev. Stat. § 510.300; Rule Clv. Proc. 70.01
! givil); Btate v. Colson, 325 Mo. 510 (eriminal)

i Hemmond ¥. Fosﬂer, 4 Mont. %21, b33 (if any are
! given all aust be given)

Langworthy v. Connelly, 1b Heb. 340 (by implication);
Neb. Rev. Stat. § 29-2016

Rule Civ. Proc. 51; Nev. Comp. lLaws § 175.4b1 (criminal

N.M. Stat. Ann. §§ 21-8-23 (civil), 41-11-12 (criminal)
{upon request of either party); Rule Civ. Proc. 5la

People v. Monat, 200 K.Y. 308: (semble: part of charge
given to jury at its request and without objection

by parties)

N.C. Gen. Stat, Ann., § 1-182 {if inetructions are in
writing and [if requested by either party)(both)

¥.D. Rev. Code 29-2204; Rule Civ. Proc. 5la (civil);
N.D. Rev. Code § 29-2131{if in writing)(criminal}

Ohio Rev. Code Ann. §§ 2315.01 (civil); £945.10
{criminal)
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Lowenstein v. Holmes, 4O Okla 33,37 {civil);
Okls. Stat. tit. 22, § 893 (criminal)

Ore. Rev, Stat. §§ 17.255 (civil), 136,330 (criminal

S$.D. Code §§ 33.1317 {civil), 34.3654 (criminal)

Tenn. Code Ann. § B0-2516

Rule Civ. Proc. 36.18; Rule Crim. Proc. 671

Rule Civ. Proc. 47(m); Uten Code Ann.§ T7-32-2
(criminel)

Bowles v, Commonwealth, 103 Va. 816 (dictum)

Rule Civ. Proc. 51; State v. Hart, 175 P.2d ghk
{criminal)

Rule Civ. Proc. 51 (consent of all parties); State
v. Stover, 6k W. va. 668, 671 (dictum){crimine

Wood v. Aldrich, 25 Wisc. 695 {civil); Loew v. litate
60 Wisc. 559 {dictum)(criminal)

Wyo. Stat. }\nn. § 7-228

KTATE 'm i Il:'!} IM: 15 |m>
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Okls. X X
Ore. X X
P& » - - - - - -
R - I L] - - - - - -
S.C ] - - - - - -
5.0, X X
Tenn - - - - x

(f :lon[les)
Tex. X X
Utah X X
vi. - - ||} =1 =
i
v& . - - - x
Wash. X X
W. Va. X X
W isc. X “ X
"30. - - - x
TOTALS | 1 113 |11 {10 | 22




